
BEFORE TEE
POLLUTION CONTROL HEARINGS BOARD

STATE OF WASHINGTON

)

;VANCOUVER EXCAVATORS, INC ., )
n

	

)
Appellant, )

	

PCHB No . 47 2
)

VS .

	

)
)

F0=-EST AIR POLLUTION )
l .'_ -r 1V_. AUTHORITY,

	

)
)

Respondent . )

.==IS _"..z.TER being an appeal of two notices of civil penalty o f

:J a_ C ;, . : v each for an alleged open-burning violation of respondent' s

; navln c care on regularly for hearing before the Polestlon

.. .Jatrol Eearings Board on he 23tn day of February, 1974, at Vancouver ,

? '- cs .__n crc : , a ...̂c aDoell` n_, Vancouver Excavators, Inc ., appearlny

-

	

z .'o Cf its officers, Jay Richards, Secretary-Treasurer and

Sean :cNay, Vice President and respondent, Soutnwest Air Pollutio n

Ccn-erol Authority, appearing hrou n its attorney, James D . Ladley ;

:6 and Board re7ber present at he hearing being

	

A . Glssberc ; and thehearing

	

J

,Ecr..rc: naving considered t :,e transcript, exhibits, records and files

:3 ;ne_c_n and having entered on tha 3rd day of May, 1974, its proposed

``'-?iTE CF1 _	

3

4

a

6

FINAL F=DINGS OF FACT ,
CONCLUSIONS OF LAW
AND ORDER

T



1 Findings of Fact, Conclusions of Law and Order, and the Board having

served said proposed Findings, Conclusions and Order u p
on all partie s

j :ne ein by certified rail, return receipt requested and twenty day s

1

.avl ng elapsed from said service ; and

3

	

The Board having received no exceptions to said proposed Findings ,

C 'Con cluslons and Order ; and the Board being fully advised in th e
I

! 1prerlSeS ; now therefore ,
i

S

	

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that said proposed
I

'Findings of Fact, Conclusions of Law and Order, dated the 3rd day of

7c ?.ay, 1974, and incorporated by this reference herein and attache d

mere o as tihlb_t A, are adopted and hereby entered as the Board' s

- Final Findings of Fact, Conclusions of Law and Order herein .

1 :

	

DONE at Lacey, Washington, this +~ .%day of	 , 1974 .

POLLUTION CONTROL HEARINGS BOARD

/, i ;

	

1
WALT WOODWrRD, Cna.lp man

1 i

n /

MARY ELLEN McCAFFREE, Member

V: . • A . GISSBERG, Memner

2t, -"-

	

OF FACT ,
CJ_ ` ._, L S NS OF LAW

'r A'. - D OR:.ER 2
1



r
21CA r~ I

	

O

	

77,`.Gr

I, LaRene C . Ba'_"_in, certify t eat I mailed copies of the foregoin g

L .-

docw-en t on the /2'day of -- f~ 	 1974, to each of the following
'

	

J

parties :

: :essrs . Jav Richard s
S Stan Mc.Na y

6 `

	

Vancouver Excavators, Inc .
9106-D N .2 . Highway 9 9

?

	

Vancouver, Washington 9866 5

Mr . Ja^es D . Ladley
Boettcher, LaLonde, K'_et•:eno

Lodge, Ladley & Wittema n
P . O . Box 93 3
Vancouver, Washington 9866 0

Soutnwesv Air Pollution Contro l
Autrorit y

7601 H Xortneast Hazel Dell Avenu e
Vancouver, Washington 9866 5

t ..e foregoing being the last known post office addresses of the above -

15 na7ed parties . I farther certify that proper postage had been affixe d

16 to the envelopes deposited in the U .S . rail .

LAR2NE C . BARLIN
POLLUTION CONT :tJl HEARINGS BOARD

_,

- ---
_

		

-- FACT ,
CG .-CL S=V_.J OF LA

2 :_ND ORDER
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BEFORE THE
POLLUTION CONTROL HEARINGS BOARD

STATE OF WASHINGTON

a '_ THE __ .TTER OF

	

)

	

!VANCOUVER EXCAVATORS, INC .,

	

)

	

appellant,

	

) PCHB No . 47 2
)

	

f

	

vs .

	

)

	

FINDI.:GS OF FACT ,

	

6 ,

	

)

	

CONCLUSIONS OF LAS' ,
SC T:=', :EST AIR POL•LU1IOy

	

)

	

AND ORDE R
. !CONTROL .UTH ORITY,

)

	

S f

	

Respondent .

	

)
	 )

9 '

10

	

An informal hearing on the appeal of Vancouver Excavators, Inc . ,

11 ,to tuo notices of civil penalty of $100 .00 each for an allege d

12 !o pen-burning violation of respondent's Regulation I came before

13 ! oard ; er-ber W . A . Glssberg on February 26, 1974, in Vancouver ,

1, I ' ;ashingto. .

J

	

Lp c1lant a Jpearc througn two of its officers, namely ,

16 L;-ay Richards, its Secretary-Treasurer and Star. Mci; ay, its Vice.

17 L-, resident ; resp ondent appeared through its attorney, James D . Lac?ley .

	

1

	

_

	

_

]8

	

1

	

: :avl ::g co .lsic:crcc: the transcript of the record and the exhibits ,

EXHIBIT A

s 1

	

s pas--GS

	

c"



I l and

	

ing fully advised, the Board rakes the following

FINDINGS OF FACT

I
Y ,

	

Appellant as a corporataon engaged an business as an

5 , excava tor . All the events hereinafter described occurred In Clar k

G Cc: an , , Vasn_ . g t0 n . And all .e7es material hereto, Quadrant Corporation

, :• as t :e owner of 60 ;.o 30 acres of undeveloped land in Clark County .

S .7-e only i ::prove=:ent thereon was an old wooden structure . Appellan t

:erad _nto a contract with the landowner to do certain develoomen t

-0 , :ork on the land 1ncl ..ding zne construction of storm sewers and the

L ... de- aaeteon and dasposal of the wooden bailding . Appellant did dismantl e

ne st_acture . = ne contract allowed $2,800 .00 for its removal from. ne

r V

I1 .

Gn Sepueber 9, 1973, at =_ 2roximately 3 .30 a .m . the Clark County

__e =as-era .= Yo . G res ponded to

	

repot of a fire and found a .Large pil e

c,	 _^C . -tellll l i . . fla: - es on the Quadrant Corp Crc.tlon property . -A

:an was observed on top o

	

ne pile of burnin g, r^aterial . The fire nad been

_ J ata_ ee.

	

itn t ne -se of fla:-. 'a l e 11c L.:a s . The ;__e was extingeisne . an d

.23

		

ne da_'=ig . .z :.o ..]. ;s of Se ptember 9, t'?e _-re denurtme :t decked the

scene on several occasions to 7ake sure that the fire had been put oat and

_t nac been .

t - •, aft4r -_d__iY- . o, September 10, 1973, the fare depare ::en t

- ice . was cal_cd • e t= e scene to extinguish a now f are of .. :"?e ea

mater_a l s . Once again, a can was observed on top of the p al e

~. .. _ _vNS AND C tom..C

	

2

iJ T

--



_

	

the :ere -as of

	

type which enabled an ei{_ ereenced fire f ignte r

~̀ ,e -, caased by the use of a flammable licaid .

4

	

IV .

0 fire occ,.,_ re_e: on .:got . . September a and 10, 1974 .

	

u

	

V .

	

7 r

	

Appellant did experience incidents of VanGalls :: by person s

J vrile engac,ed i. . work c,n the Quadrent :roper 4.y . Suc :

9 %.,: -da is- consisted of the :breaking of a significant amour.t of concrete

10 pipe, the o1 . ci: g of sar.d in the gasoline tank of a backhoe and th e

	

i

	

-
,'o :,. o : pert :: from a truck parked upon the premises and tnc pulling

12 of .ser'v'e`! stakes . Such latter actions 1eaG to security guards bein g

o t the -orotcrty -v tale su_veyors to protect against furthe r

14 ' ptl li ng of the survey stakes .

	

13 .

	

VI .
I

	

= U i

	

T-o notices of viclat._on and imposition of a civil penalty of $100 .0 0

17 !for eac= of the Peres was sent by certified nail to appellant . However ,
I

= .5' l ' its delivery tner eof was refased . Accordingly, respondent personally

_J I served Robert U . Rice, the president of t:a appellant corporation, witn

20 I toe t'. u notices of violation and imposition of civil penal Mimes Wnicn ar e
I

e, i nc seb - ect matte of nis appeal . At that time the president stated
I

22 eat " kids had set t ._e fire " , and appellant so contends in its notic e

	

=i

	

appeal .- - eal . nr . ?ice d id not appear at he hearing

	

Two other corporate

of ;_c___ did ap Car and e c.-- =-r, i_o ever, neltner offered, any testimon y

a] I ..o„c e ne g tae cause of the _ire c:,.ce t to state tnat he president o f

he cG_ Horatio n n ad told then that it had been started " by kids" .

C7 7ACT ,
CC cCL -oSIONS AND CRD R

	

3

r

	

appellant

	

in control of the property on which the

27



teSti :7 v ny .

2^-

	

I

Vll .

,

	

Respondent's i\egeLation I, Section 4 .01 makes it unlawful t o

a ,̀ ignite or cause or allow to be ignited, any open =ire without a

p er-, iz . No parmit n ad been issued for these fires, nor were the y

5 ofna_ :iise e~G--.: pteG from the per : i t rec:uiremenzs of respondent' s

J i R . _3tion I .

Respondent's 7ec'=.atio n 7 rakes _t prirra fac2.e evidence tha t

toe person uno controls property on which a prohibited open fir e

10 occurs has caused or allewed the same .

From which the Board rakes tne following

CONCLUSIONS OF LA W

I .

:,
p
pcllant was in control of the property on which a prohibited '

i
-5 'fire occa red . Thus, the irposi tion of the civil penalties must be

-b upnel ,::Mess appellant meets and overcomes by competent evidenc e
I
.e prima facie case presented by respondent. Appellant has no t

IS clone sc . Undoubtedly, the president of appellant corporation coul d

10 nave sapplled the oa_d with specific evidence relating to hi s

20 personal knowledge which supported his conclusion that the fire wa s

__ started by kids .
I

However, the Board did not have the benefit of hi s

i I

ne =ac that ; ne two fires were intentionally ignited with th e

aae c a _lam able liquid, boo in the dead of night, and give n

2t, the _act that appellant would benefit financially from tre destruction

27 'F==GZ 3F FACT ,
CO : -CL,:SIONS AND ORDER

	

4

r .

	

,



I 0 f the building n tcrials, we are unable to conclude that appellant' s
1

n !evidence of vandalism requires this Eoarc -o conclude that the

J i fire was ignited " b y kids " .

Appellant was in violation of Section 4 .01 of respondent' s
i

G ! Reyuiatlon I .
1
1

	

! i

	

rror. which the 'Board en ters this

ORDE R

ne appeal is denied and he notices of civil penalty in the

10

	

o :.nt of $100 .00 each are affi ed .

	

i

	

r

	

.~

	

11 i

	

DONE at Lacey, Washington, tnis	 3 : ~cay of	 	 1974 .
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-- D : 0S OF FACT ,
27 !CONCLUSIONS AND ORDER

LARY ELLEN McCAF'FREE, ftmber
l 1,




